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he Working Definition of Antisemitism, first published 
by the European Monitoring Centre on Racism and 

Xenophobia (EUMC) in 2005 and adopted with some 
changes by the International Holocaust Remembrance 
Alliance (IHRA) in 2016 and in subsequent years by over 
22 countries, is self-defined as “legally non-binding.” It 
is, however, not devoid of legal importance. In order to 
understand its legal significance, it is first necessary to 
examine what is considered antisemitism from a legal 
perspective. Second, I will analyze the Working Definition 
of Antisemitism and its inclusion of the phenomena of 
“new antisemitism.” Thereafter, the new antisemitic 
rhetoric will be presented via recent case law. We will see 
how law enforcement agencies and the judiciary handle 
cases exhibiting “new antisemitism” rhetoric and defense 
arguments. We will also examine whether existing legal 
prohibitions are applied in such cases.

The Legal Framework Relevant to Combating 
Antisemitism 
Not all antisemitic behavior is against the law. One is 

free, for example, to express antisemitic views in the 
privacy of one’s own home.1 In this regard, national laws 
have set varying standards for criminalizing 
discriminatory behavior and expressions. However, over 
the past decades, it has been established that certain acts 
and expressions that are based on racial, religious or ethnic 
hatred are prohibited, and these include, for the most 
part, discriminatory acts, incitement and expressions 
motivated by antisemitic animus. Many countries 
worldwide, and all European countries, have enacted 
anti-discrimination laws that prohibit the limitation of a 
person’s access to services, employment, housing or 
education based on their membership in a particular 
group. These laws often specify civil penalties. The EU 
Directives of 2000 on Race Equality and Employment 
Equality2 have been applied in all the EU member states. 
Accordingly, discrimination against a person based on 

real or perceived belonging to the Jewish group is 
prohibited. Apart from such non-discrimination laws, 
incitement to hatred or violence has also been outlawed. 
That is, expressions that may incite to hatred or violence 
against a person or a group based on certain characteristics 
are prohibited. This is widely known as “hate speech.” 
Antisemitic hate speech would be included in this legal 
category. Holocaust denial, justification or gross 
trivialization of the Holocaust are considered sub-sets of 
hate speech and they are also prohibited in several 
countries across Europe and in other countries worldwide.3 
Prohibiting the dissemination of Nazi symbols, 
memorabilia and propaganda, is another legal sub-set of 
the “hate speech” category relevant to combating 
antisemitism.

“Hate crime” is another relevant legal category. This 
classification appears in various national penal codes and 
refers to actions perpetrated with a hate-bias motive or 
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1. “Council Framework Decision 2008/913/JHA of 28 
November 2008 on combating certain forms and 
expressions of racism and xenophobia by means of criminal 
law,” OJ 2008 L 328. Different national laws have specified 
what is considered “public” with regard to the expression 
of prohibited hate speech. In Austria, for example, ten 
people constitute a “public” and thus discussing antisemitic 
hate or inciting views in a group of that number would 
constitute a punishable offense. See Christian Bertel and 
Klaus Schweighofer, ÖSTERREICHISCHES STRAFRECHT 
BESONDERER TEIL I, 155 (12th ed., 2012).

2. “The Race Equality Directive, June 29, 2000, Council 
Directive 2000/43/EC,” available at https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX%3A32000L0043. 
The Employment Equality Directive, Nov. 27, 2000, Council 
Directive 2000/78/EC, available at https://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:
en:HTML 
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that target persons based on their perceived or actual 
belonging to a particular religious, ethnic or national 
group. Offenses that are perpetrated with an antisemitic 
motive or that target a Jewish person or property, are also 
hate crimes and are punishable with more severe 
penalties.4 

Generally, antisemitic acts and expressions of incitement 
against Jews – including harassment, violence, damage 
to property, and vandalism – are illegal under provisions 
existing in a great number of western democracies, and 
in all EU member states.

A Shift in Antisemitic Discourse: “The New 
Antisemitism” 
We have witnessed a marked increase in antisemitic 

discourse in the past decades, especially in recent years. 
After World War II, the classic form of antisemitism 

that targeted the “Jew” was no longer deemed socially 
palatable or legal. What could be done with the still 
existing antisemitic impulse; where could it be safely 
discharged when it is not socially or legally acceptable? 
A possible way to express socially unacceptable antisemitic 
sentiments would be to transfer such feelings onto the 
State of Israel, or onto “Zionists.”

In the early 2000s, new slogans and chants were heard 
in demonstrations across Europe and North America: 
“Death to Israel,” “Death to Israelis,” and “Dirty Zionists.” 
This shift in language is not devoid of legal significance. 
While one could be found criminally liable for uttering 
“Death to the Jews,” or “Dirty Jew,” it was uncertain 
whether a hate speech charge would be applied for inciting 
to hatred toward or expressing death wishes onto the 
Jewish State, or onto “Zionists.” One question was whether 
Zionists were a protected group under hate speech and 
hate crimes laws. Under most national laws of democratic 
states, the penal code only criminalizes hate crimes and 
hate speech perpetrated against a person or a group of 
persons, but it does not recognize hate speech that 
ostensibly targets another country. The state actor is not 
recognized as an entity deserving protection under the 
penal codes for the purposes of hate speech. Therefore, 
“Death to Israel” or “Death to Zionists” chants may 
circumvent and not apply to existing laws. 

The Working Definition of Antisemitism
In 2005, the Working Definition of Antisemitism was 

published by the EUMC.5 The Working Definition defines 
antisemitism as “a certain perception of Jews, which may 
be expressed as hatred toward the Jews (…),” which can 
manifest itself in acts and expressions that target Jewish 

people, Jewish property, and importantly, also target “the 
state of Israel conceived as a Jewish collectivity.” 

The Working Definition highlights the understanding 
that antisemitism can indeed manifest itself with respect 
to the State of Israel. It includes, inter alia, these examples: 
 - Denying the Jewish people their right to self-

determination, e.g. by claiming that the existence 
of the State of Israel is a racist endeavor. 

 - Using symbols and images associated with classic 
antisemitism (…) to characterize Israel or Israelis. 

 - Drawing comparisons of contemporary Israeli policy 
to that of the Nazis.

The Working Definition concludes this section with an 
important caveat: “However, criticism of Israel similar 
to that levelled against any other country cannot be 
regarded as antisemitic.” The upshot is that while rhetoric 
that targets a state rather than a person or a group does 
not mean, in and of itself, that it is not antisemitic, the 
fact that one is harshly critical of Israeli policies does not 
necessarily constitute antisemitism, in and of itself. The 

3. Talia Naamat and Idit Deutch, LEGISLATING AGAINST 
ANTISEMITISM AND HOLOCAUST DENIAL, VOL. II: AMERICAS, 
Netherlands, Martinus Nijhoff Publishers (2013), available 
at http://www.kantorcenter.tau.ac.il/event/booklet-laws-
prohibiting-holocaust-denial-and-antisemitism

4. “Council Framework Decision, Nov. 18, 2008,” 2008/913/
JHA, available at https://eur-lex.europa.eu/legal-content/
en/ALL/?uri=CELEX%3A32008F0913. The Framework 
Decision of 2008 required EU member states to adopt “hate 
crimes” articles in their national penal codes. This means 
that bias hate motivations are considered aggravating 
circumstances, with more severe penalties applied upon 
sentencing. This “hate crimes” provision should be applied 
to any offense included in the penal code, including the 
desecration of graves and memorial sites. This Framework 
Decision, however, has only been partially implemented 
to date. See “Report from the Commission to the European 
Parliament and the Council on the implementation of 
Council Framework Decision 2008/913/JHA,” available 
at https://op.europa.eu/en/publication-detail/-/
publication/ea5a03d1-875e-11e3-9b7d-01aa75ed71a1

5. For the EUMC version of the “Working Definition of 
Antisemitism,” see http://www.kantorcenter.tau.ac.il/
sites/default/files/WORKING%20DEFINITION%20OF%20
ANTISEMITISM.pdf. The EUMC, or the European 
Monitoring Centre on Racism and Xenophobia, later 
became the FRA, the Fundamental Rights Agency of the 
European Union.
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Working Definition is thus helpful in deciphering when 
rhetoric leveled against Israel is merely critical, and when 
it crosses a threshold into antisemitic speech. This 
distinction is crucial, given the prevalent claim that the 
definition aims to silence any criticism of Israel. 

To emphasize, criticism of Israel and its policies is not 
necessarily antisemitic. However, criticism that employs 
language or imagery steeped in antisemitic motifs is 
antisemitic. For example, what about a comparison of 
Israeli soldiers to Nazis, and the use of blood-libel motifs 
in cartoons about the Israeli-Palestinian conflict? Are 
classic antisemitic tropes employed in the “mere criticism” 
of Israel?6 The Working Definition of Antisemitism 
therefore leads to the understanding that antisemitism 
can be directed toward a country and not only focus on 
an individual or a group of persons. 

A close approximation of the wording of the EUMC’s 
Working Definition was adopted by the IHRA in 2016 
and in subsequent years by over 22 countries. The IHRA 
definition clearly states that it is not legally binding, and 
that antisemitic acts “are criminal when they are so defined 
by law (…).”7 Therefore, it does not presume to add any 
new prohibitions. It was drafted to help monitoring and 
data collection agencies to identify incidents, and to assist 
in the implementation of existing laws when dealing with 
antisemitism. 

While the Working Definition is not legally binding, it 
is not devoid of legal significance. It can address the legal 
lacuna, or gap in the law, as it pertains to “new 
antisemitism” phenomena; a gap wherein it is unclear 
how to address hate speech that ostensibly targets a state 
rather than a person or a group, all the while inciting to 
hatred against Jews living in that state. 

In the following section, I will present some recent court 
cases that will help to gauge whether the understanding 
of the “New Antisemitism” phenomena (as exemplified 
in the Working Definition) has resonated with law 
enforcement agencies and the judiciary, and affected the 
interpretation of existing hate speech law. 

Austrian Case: “‘Kill the Jews’ is a Legitimate 
Expression of Criticizing Israel”
In 2015, a Turkish-born Austrian resident posted on 

Facebook a picture of Hitler with a caption: “I could have 
annihilated all the Jews in the World, but I left some of 
them alive so you will know why I was killing them.” 
This quote is wrongly attributed to Hitler, though that 
may be beside the point in this context. This person posted 
these pictures on Facebook while criticizing the Protective 
Edge Operation in Gaza. Alongside this post, he also 

published other statements such as calling on Allah to 
annihilate the Jewish state.8 The authorities in Austria 
opened an investigation, and the case was brought before 
the prosecutor of the city of Linz. Upon examining the 
case, the prosecutor announced that he would not 
prosecute since these posts were “merely an expression 
of displeasure toward Israel.” 

To be clear, even though Austria has robust criminal 
laws that prohibit Nazi glorification and symbols and 
justification of the Holocaust, as well as laws against 
incitement to hatred, the prosecutor decided that a call 
to kill the Jews made in the context of protesting Israeli 
government policies constitutes “legitimate criticism” of 
Israel and not antisemitic hate speech. In this instance, 
the rhetoric was levelled not only against Israel as a state, 
but also at “Jews.” Nevertheless, in the prosecutor’s eyes, 
the Israeli-Palestinian conflict served as a context that 
legitimized even this overt hate speech against Jewish 
persons.

The Jewish community in Austria protested the decision, 
saying that the Austrian judiciary was downplaying real 
antisemitism and was in effect legitimizing it. The 
prosecutor’s statements also led to a very strong reaction 
worldwide. The public outcry apparently caused a senior 
prosecutor to re-evaluate the decision. The case was 
reopened, prosecuted and the man was convicted and 
sentenced to imprisonment for eight months by the Wels 
Provincial Court.9 

6. The following is an example: a cartoon was posted on 
Facebook by Nasreen Hammoud, an UNRWA teacher in 
Jordan, showing a Jewish person (with an American fork) 
cutting up and eating a Palestinian child while drinking 
his blood. See Elder of Zion, “UNRWA Teacher Posts Blood 
Libel Cartoon,” ALGEMEINER, Sept. 1, 2015, available at 
https://www.algemeiner.com/2015/09/01/unrwa-teacher-
posts-blood-libel-cartoon/

7. IHRA, “Working Definition,” IHRA, available at https://
www.holocaustremembrance.com/working-definition-
antisemitism

8. “Austrian prosecutor: Call to kill Jews is legal criticism of 
Israel,” THE JERUSALEM POST, Feb. 11, 2015, available at 
https://www.jpost.com/Diaspora/Austrian-prosecutor-
Call-to-kill-Jews-is-legal-criticism-of-Israel-390760

9. “Austrian found guilty of Nazi Facebook post,” THE LOCAL, 
Aug. 26, 2015, available at https://www.thelocal.
at/20150826/austrian-jailed-for-8-months-for-nazi-
facebook-post
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This case clearly highlights the striking gap that exists 
in understanding the “new antisemitism” phenomena. 
One may exploit the Israeli-Palestinian conflict as a 
backdrop for the use of clearly antisemitic language and 
imagery. Prosecutors must realize that the context of the 
conflict does not allow them to assume, prima facie, that 
the rhetoric in question is not antisemitic. 

German Case: Firebombing a Synagogue is Not 
Antisemitic?
In July 2014, during the time of the Protective Edge 

Operation, Molotov cocktails were used to torch a synagogue 
in Wuppertal, Germany. Three Palestinian-born German 
residents confessed to the act saying that their motivation 
was to protest Israeli actions in Gaza. In 2015, the first court 
ruled that the incident amounted to arson, but that since 
the perpetrators' motive was to draw “attention to the Gaza 
conflict with Israel,” the attack was not motivated by 
antisemitism. The perpetrators were therefore found guilty 
of arson, but not of committing an antisemitic hate crime.

In 2017, a court of appeals upheld the lower court’s 
ruling, i.e., that the act of arson was not motivated by 
antisemitism, or that they could not definitively be sure 
that it was motivated by antisemitism. The reasoning 
given for this ruling was once again the acceptance of the 
argument that the motive of the act, as attested to by the 
perpetrators, was to protest against Israel. 

Given this ruling, it is important to point out that in 
order to protest the actions of the Israeli government, the 
perpetrators did not attack an Israeli building, like an 
embassy or a consulate, but chose rather to attack a Jewish 
institution. Despite the court ruling, nearly every 
monitoring agency that year included the firebombing 
as an act of antisemitic violence. 

The Wuppertal case exemplifies yet again that the 
context of the Israeli-Palestinian conflict obfuscates the 
simple fact that a Jewish synagogue was targeted with a 
bias motivation against Jewish people. Since the 
perpetrators’ purported motive was based on hatred of 
the Jewish state, targeting the Jewish community of 
Wuppertal was not deemed to be an antisemitic act.

This gap in understanding on the part of the judiciary 
regarding the connection between actions that aim to 
punish or incite hatred against Jewish people in Europe 
and protest against Israel, is well defined in the Working 
Definition as antisemitism. The two judgments received 
worldwide criticism. As succinctly stated by a U.S. State 
Department representative: “We believe that when a Jewish 
house of worship is firebombed in response to Israeli 
policy, it is anti-Semitism.”10 

South African Case: “To Make Zionists’ Lives a 
Living Hell” 
In 2009, Bongani Masuku, the head of international 

relations for the Congress of South African Trade Unions, 
gave a series of lectures in universities across South Africa 
and wrote some blog posts. During a speech at 
Witwatersrand (Wits) University, Masuku spoke against 
Zionism and Israel, and threatened to make Zionists’ lives 
“a living hell,” and stated that they should leave South 
Africa. He did not mention Jews. He also said that “The 
following things are going to apply: any South African 
family who sends his or her son or daughter to be part 
of the IDF must not blame us when something happens 
to them with immediate effect.”11

The Jewish community in South Africa demanded an 
apology, which Masuku refused to give. Consequently, 
the South African Jewish Board of Deputies filed a lawsuit 
against him. 

The South African Human Rights Commission found 
in a preliminary decision that the statements constituted 
hate speech that targeted Jewish students and Jewish 
families. The Commission declared that the statements 
“were of an extreme nature in that they advocated that 
the Jewish community should be despised, scorned, 
ridiculed and thus subjected to ill-treatment because of 
their religious affiliation.”12 The case was referred, 
subsequently, to the Equality Court. 

One of the questions posed before the Equality Court 
was whether South Africa’s laws prohibiting hate speech 
could be applied to speech directed at Zionists rather than 
at Jews. The Equality Court rendered its verdict in July 
2017, and declared that Masuku’s statements constituted 
incitement to hatred against the Jewish people in South 

10. Raoul Wootliff, “EU, US officials slam German ruling that 
synagogue arson not anti-Semitic,” TIMES OF ISRAEL, Jan. 
23, 2017, available at https://www.timesofisrael.com/
eu-us-officials-slam-german-ruling-synagogue-arson-not-
anti-semitic/

11. Jeff Samuels, “A Powerful Judgment in the Battle for 
Truth about Anti-Semitism,” JEWISH NEWS, July 4, 
2017, available at https://blogs.timesofisrael.com/a-
powerful-judgement-in-the-battle-for-the-truth-about-anti-
semitism/

12. Masuku and Another v. South African Human Rights 
Commission obo South African Jewish Board of Deputies 
(1062/2017) [2018] ZASCA 180; 2019 (2) SA 194 (SCA); 
[2019] 1 ALL SA 608 (Dec. 2018), available at  http://www.
saflii.org/za/cases/ZASCA/2018/180.html
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Africa. Even though the word “Jews” was not mentioned, 
the judge recognized that Masuku’s statements amounted 
to hate speech directed at South African Jews.13 In the words 
of the court, the statements by Masuku were hateful and 
hurtful, and “in essence… made to instill detestation, 
enmity, ill-will, and malevolence towards Jews in South 
Africa. It is distinct advocacy of hatred – nothing else.” 

In December 2018, the Supreme Court of Appeals upheld 
the initial ruling of the Equality Court. In the appeal, 
Masuku insisted that his statements were directed against 
Israel’s policies and people who supported such policies. 
The Court focused on the interpretation of what constitutes 
hate speech, and whether to broaden the application of 
the hate speech provision beyond race, ethnicity, gender 
or religion. 

The Supreme Court also highlighted the debate on the 
relationship between anti-Zionism, antisemitism, Zionists 
and Jews. Its conclusion was that “The furthest one can 
take the matter is that because very many Zionists are 
Jewish and very many Jews may be Zionists, the two 
concepts may, in some circumstances, become blurred if 
care it not taken to distinguish between them.”14

The Supreme Court ruled that “Nothing in the content 
of the speech shows that it was anything more than a 
political speech,” and that Masuku’s statements were 
protected by the constitutional right to freedom of 
expression ‒ “however hurtful or distasteful they may 
have seemed to members of the Jewish and wider 
community.”15 This decision was also appealed and is 
currently before the Constitutional Court of South Africa.16

While the final ruling in this matter is still pending, the 
first instance ruling was considered a landmark judgment 
in making the correlation between anti-Zionist, anti-Israeli 
tirades, and the manner in which they affect the feeling 
of safety of the Jewish communities living in the countries 
where these remarks are made. 

Swedish Case: “Jews Are the Offspring of Monkeys 
and Pigs”
In July 2017, following U.S. President Trump’s 

recognition of Jerusalem as the capital of Israel, the 
Swedish-Palestinian Center organized a demonstration 
against Israel.

During the demonstration, Imam Samir el Rifai gave a 
speech in Arabic. The imam said, among other things, that 
“Jews are the offspring of monkeys and swine.” His speech 
was filmed and published on social media. He made this 
statement as a response to Israel limiting prayer at the 
Al-Aqsa mosque after two Israeli police officers were killed 
there. The Jewish congregation in Sweden filed a police 

complaint about this incident. The imam claimed in court 
that his comments were aimed at the State of Israel, and 
therefore should be deemed legitimate criticism of Israel. 
The imam also claimed that during his upbringing, the 
word for “Jew” was synonymous with the Israeli regime. 
The court rejected both of these arguments. 

The court found the imam’s statement tantamount to 
illegal hate speech and not a legitimate criticism of Israel, 
and that he had attacked the Jewish people ‒ a protected 
group under Swedish law. The imam was found guilty 
of inciting hatred against ethnic groups and fined 250 
euros. In this ruling, the judge was able to counter these 
kinds of defenses and identify the underlying antisemitism, 
even when the expressions were made in the context of 
the Israeli-Palestinian conflict. This ruling also exemplifies 
the basic understanding posed in the Working Definition: 
one is free to criticize Israeli policies, but in doing so, one 
does not get a free pass to air any latent or blatant 
antisemitic views in the process.

Conclusion
As shown in the above court cases, matters relating to 

the Working Definition are currently being adjudicated 
across courtrooms; namely, what is considered antisemitic 
motivation, whether motives related to the conflict may 
exonerate or mitigate charges, and whether expressions 
ostensibly targeting a country can be seen as affecting 
the sense of security of Jewish people. Therefore, while 
the Working Definition is defined as non-legally binding, 
it is significant in shedding light on the difference between 
exercising one’s right to freely and harshly criticize Israeli 
policies and the situation that develops when such 
criticisms devolve into antisemitism; the latter may well 
constitute illegal hate speech to which existing national 
prohibitions may be applied. n

Talia Naamat, Advocate, Kantor Center, Tel Aviv University.

13. Jeanette Chabalala, “Bongani Masuku guilty of hate speech, 
must apologize to SA Jewish Board of Deputies,” NEWS24, 
June 29, 2017, available at https://www.news24.com/
SouthAfrica/News/bongani-masuku-guilty-of-hate-speech-
must-apologise-to-sa-jewish-board-of-deputies-20170629

14. Supra note 12, para. 25. 
15. Supra note 12, paras. 29, 31.
16. Canny Maphanga, “Hate speech case: Cosatu official's 

language directly targeted Jews, ConCourt hears,” NEWS24, 
Aug. 27, 2019, available at https://www.news24.com/
SouthAfrica/News/hate-speech-case-cosatu-officials-
language-directly-targeted-jews-concourt-hears-20190827


